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strategies to reduce a project’s tax liability and represents

for you in this issue. We have compiled

developers on NYC tax incentive programs such as 421-a,

some of the brightest minds in the development space
and asked for their take on specific topics relating to this
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architects, and anyone in the development site sector.

Letter from the Founders
Lev Kimyagarov & Rubin Isak
Development Ground Leases and Joint Ventures – A Primer for Owners
by Matthew E. Kasindorf, Esq; Meister Seelig & Fein LLP

educates us on the complex and sophisticated world of

and assembly, development feasibility, and zoning-related

Ground Leases and Joint Ventures. Matt is one of the most

matters, including the purchase and sale of air rights and

popular Professors at NYU’s Masters Degree Program

the High Line and theater district air rights transfers.

transactions including securitized mortgages, multi-tranche
mezzanine loans and preferred equity transactions, fund
formation, new construction, ground lease negotiation and
development, office, industrial and retail leasing for both
landlords and tenants, workouts and foreclosures, co-op
and condominium development and conversions and air
rights and zoning matters.

DSA Company Report on 421a
from Tianran Xu, Andrew Setiawan, Lily Luo & Greg White

LLP gave us a glimpse into the complicated and littleknown world of Transferring Development Rights by
Zoning Lot Mergers. Michael Smith is a partner in Herrick’s
Real Estate Department. Mike has a particular depth
of experience with development projects in New York
City. This includes representing clients throughout the
entire life cycle, such as land acquisition and assemblage,
development rights transfers, joint ventures, preferred
equity investments, construction, mortgage and mezzanine
financing; construction license access agreements with
neighboring properties, easements, restrictive declarations,

LLP, breakdown a new and major planned amendment to

development

the NYC Zoning Resolution, called “Elevate for Accessibility”.

agreements and cantilever agreements. Over the years,

If you own or have interest in sites near a subway or rail

Mike has developed a niche in representing both developers

station, pay close attention here! YuhTyng is Partner and

and sellers on transfers of development rights by zoning lot

Chair of the NYC Real Estate Tax and Incentives Practice

merger, as well as construction license access agreements

Group and Co-chair of the firm’s NYC Climate Mobilization

with neighboring properties.

the optimal way to minimize their property tax burden.
Tyng represents owners in challenging their property taxes
(certiorari) and is one of New York City’s top experts on
building tax classifications, having successfully argued and
litigated on matters relating to building misclassifications
which have led to significant tax refunds. She also advises on
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Michael Smith and Robert Huberman of Herrick, Feinstein

YuhTyng Patka and Robin Kramer of Duval & Stachenfeld

Act Task Force. Tyng provides a road map to her clients for
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the country. Her practice encompasses a broad range of
institutional clients. Ms. Kramer advises on site acquisition

real estate acquisitions and sales, sophisticated financing

What Lies Below – Subsurface Conditions
by Jan Cermak; MRCE

estate development in both New York City and throughout
land use matters for developers, investors, nonprofits, and

Institutes. Matt’s team handles single asset and portfolio

An Overview of Rezonings in New York City
by Richard Lobel, Esq.; Sheldon Lobel, P.C.

30 years of experience in all aspects of land use and real

Fein LLP’s Real Estate Group, Matthew Kasindorf, Esq.

NYU’s Real Estate Development and Asset Management

Transferring Development Rights by Zoning Lot Merger
by Michael A. Smith, Esq. and Robert Huberman, Esq.; Herrick, Feinstein LLP

Robin Kramer, Partner at Duval & Stachenfeld LLP, has over

We have the highly esteemed Chair of Meister Seelig &

at the Schack Institute of Real Estate and lecturer at

Zoning for Accessibility
by YuhTyng Patka, Esq. & Robin Kramer, Esq.; Duval & Stachenfeld LLP

ICAP, and IDA benefits such as FRESH.

agreements,

zoning

lot

development

Robert Huberman is an experienced associate in Herrick’s
Land Use and Zoning Group where he advises developers,
property owners, attorneys, architects and engineers on all
aspects of land use and zoning in New York City. In 2020,
Robert was named to City & State’s 2020 NYC 40 Under 40
Rising Stars list. Robert was also named one of Thomson
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Letter from the Founders
Reuters’ Super Lawyers Rising Stars (2020) which rates

and full commitment to each project, small or large, which

outstanding lawyers who have attained a high-degree of

has earned him the trust of private developers, foundation

peer recognition and professional achievement. Robert is

contractors, and municipal clients. Jan has published and

a Member of the New York City Bar Land Use Planning &

presented worldwide on his geotechnical work.

Zoning Committee.

DEVELOPMENT GROUND LEASES AND
JOINT VENTURES – A PRIMER FOR OWNERS
by Matthew E. Kasindorf, Esq; Meister Seelig & Fein LLP

Tianran Xu, Andrew Setiawan, Gregory White and Lily

Richard Lobel, of Sheldon Lobel PC, one of the most active

Luo, Development Site Advisors®, diverse, diligent and

land-use and zoning attorneys in NYC, walks us through the

trustworthy in-house architect and analyst team, put

tricky landscape of Rezoning’s and the Rezoning Process

together a detailed report on the impending sunsetting

in New York City. Rich represents clients in matters before

of 421-a, Affordable New York, on June 15, 2022 and its

the Board of Standards and Appeals, the City Planning

possible effects.

Commission, the Department of Buildings and other
regulatory agencies. His practice includes securing zoning
and other regulatory relief through variances, rezonings,
special permits, the public ULURP process, vested rights
cases, real estate transactions and judicial determinations.
Rich works closely with owners, developers and architects to
both maximize development potential and to solve difficult
land use and zoning problems.
Jan Cermak, PHD, PE of Mueser Rutledge Consulting Engineers
(MRCE) opens our eyes to the importance of understanding
the potential impacts of subsurface conditions on a site.
Jan, a geotechnical engineer, and Principal of the firm

If you own real estate in an up-and-coming area or own

a reasonable return on the current value of its property

property that could be redeveloped into a “higher and better

WITHOUT having to sell it, WITHOUT paying capital gains tax

use”, then you’ve come to the right place! This article will help

and, under current law, WITH a tax basis step-up (which

you summarize and hopefully demystify these two methods of

reduces the amount of gain the owner would ultimately

Tianran Xu holds a Bachelor of Architecture degree from

improving a piece of real estate while participating handsomely

pay tax on) when the owner passes away and ownership

Pratt Institute with a minor in Construction Management,

in the upside.

of the property is transferred to its heirs. All you give up

as well as a Master’s Degree from the Baker Program in Real
Estate at Cornell University.
Andrew Setiawan is a graduate of Pratt Institute with a

is control of the property for the term of the lease and a

THE DEVELOPMENT GROUND LEASE

degree in Architecture and Sustainability. Andrew also

The Development Ground Lease is a contract, typically

holds a Master’s Degree in Real Estate Development from

ranging from 49 years to 150 years, where the owner

Columbia University.

transfers all the benefits and burdens of ownership (fancy

Gregory White is a McGill University graduate and
prospective urban planner with experience in NYC property
tax management. Greg is also a Master’s candidate at

legalese for future revenues and costs!) to a developer in
exchange for a monthly or quarterly ground rent payment
that will range from 5%-6% of the fair market value of the

greater participation in the profits derived from the new
building, but without most of the risk that goes with building
and operating a new building. More on risks later.
To make the deal sweeter, most ground leases are
structured with periodic increases in the ground rent to
protect against inflation and also have fair market value
ground rent “resets” every 20 or so years, so that the owner
gets to enjoy that 5%-6% return on the future, hopefully

Hunter College for Urban Planning.

property. It allows the owner to enjoy a good return on the

projects. He has broad experience on complex geotechnical

Lily Luo graduated with a BA in Media Studies from
University at Buffalo and has experience in Digital Marketing

require the owner itself to take on the tremendous risk and

sites, and extensive experience developing innovative

Another positive attribute of a development ground lease is

foundation and excavation support systems in urban

and Design.

complication of constructing a new building and finding

that once the new building has been built and leased up, the

tenants to occupy the new building, skills which many real

landlord’s ownership of the property including the rental

estate owners simply don’t have or want to learn. You may

stream from the ground lease is a sellable and financeable

have also heard that ground lease rents are “triple net”

interest in real estate. At the same time, the developer’s

which means that the owner incurs no costs of operating

rental stream from operating the property is also sellable

of the property (other than income tax on the received

and financeable, and if the lease is drafted properly, either

rent) and gets to keep the full “net” return of the negotiated

can be sold or financed without risk to the other party’s

rent payments. All true! Put another way, during the term

interest in their property. That is, the owner can borrow

of the ground lease, the developer/ground lease tenant,

money against the value of the ground rents paid by the

takes on all responsibility for real estate taxes, construction

developer without impacting the developer’s ability to

costs, borrowing costs, repairs and maintenance, and all

finance the building, and vice versa.

has worked across the country and around the world on
building, infrastructure, waterfront, and transportation

environments. Jan has expertise in several specialty
areas, including design of ground improvement and earth
retention systems, advanced numerical modelling, seismic

value of its property without having to sell it and doesn’t

We hope you enjoy this useful Whitepaper as much as we
have putting it together.

design, and forensic engineering. He brings his expertise

operating costs of the dirt and the new building to be built
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increased value of the property.

on it. Sounds pretty good right. There’s more!

So, what are the downsides, you may ask. Well first, the owner

This ground lease structure also allows the owner to enjoy

from building and operating a new building for between 49

gives up all control and all potential profits to be derived
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Development Ground Leases and Joint Ventures – A Primer for Owners

and 150 years in exchange for the security of limited ground

operating profits, any refinancing proceeds, and the profit

lease, it could result in a foreclosure and perhaps total loss

rent. Second, there is risk. It is predominantly front-

on sale.

of the property. And then there is the possibility that the

loaded in the lease term, but the risk is real. The minute
you transfer your property to the developer and the old
building gets demolished, the property no longer is leasable
and won’t be generating any revenue. That will last for 2-3
years until the new building is built and fully tenanted. If the
developer fails to build the building or stops halfway, the
owner can get the property back by cancelling the lease, but
with a partially built building on it that generates no revenue

There is no income tax or state and local transfer tax on
the contribution of the property to the joint venture and for
now, a basis step up to fair market value is still available
to the owner of the 12.5% joint venture interest upon
death. Putting the joint venture together raises numerous
questions that must be negotiated and resolved.

market for the new building isn’t as strong as originally
projected and the new building doesn’t generate the level of
rental income that was expected. Conversely, the building
gets built on time, on or under budget, into a robust leasing
market and it’s a home run where the value of the 12.5%
joint venture interest far exceeds 100% of the value of
the undeveloped parcel. The taking of these risks can be
significantly reduced by selecting the same competent,

For example:

experience and financially strong developer partner and if

and worse, will cost millions to finish and lease up. That’s
why you must make absolutely sure that whoever you lease

1) if more cash is needed to finish the building than was

the expected benefits are large enough, a well-prepared

the property to is a skilled and experienced builder who

originally budgeted, who is responsible to come up with

property owner would be more than justified to take on

has the financial wherewithal to both pay the ground rent

the extra funds?

those risks.

and complete the construction of the building. Complicated
legal and business solutions to provide protection against
these risks are beyond the scope of this article, but they
exist and require that you find the right business advisors
and legal counsel.

2) does the owner get its $3mm dollars returned first
(a priority distribution) or do all dollars come out
12.5%:87.5% (pro rata)?

Not satisfied with a boring, coupon-clipping, long-term
ground lease with limited involvement and limited upside?
Do you want to leverage your ownership of an undeveloped
or underdeveloped piece of property into an exciting, new,
bigger and better investment? Then perhaps a development
joint venture is for you. In a development joint venture, the
owner contributes ownership of the property to a limited
liability company whose owners (members) are the owner

4) who gets to control the day-to-day business decisions or
major decisions like when to refinance or sell the new
building?

owns the new building and will participate in 12.5% of the

6

ground rent a developer pays the owner, or the profit the
developer shares with a joint venture partner is either less,
less risky or both, than if the developer had bought the land
outright, and that’s a good thing. These are sophisticated
transactions that demand sophisticated experts working
on your behalf to keep you safe from the risks inherent
in any redevelopment of real estate and guide you to the
increased value in your property that you seek.

owner and of course, good experienced legal counsel.

5) can either of the members transfer their interests when

determine the economic, market and legal dynamics of the
potential transaction. The dollars and the deal potential

desired? or
6) if we build condominiums, can the members take their
profit out by getting ownership of certain apartments or
retail spaces instead of cash?

will drive the decision to develop or not, and the structure.
My third piece of advice to my clients is to be true to
themselves and try to come to an honest realization about
the level of risk they will be willing to take, their ability to find
to control this process for both party’s mutual economic

12.5% ($3mm divided by $24mm) interest in the entity that

redevelop a piece of property. Less expensive in that the

My second piece of advice is to utilize those experts to

the right developer partner and then trust that developer

building and lease it up, the owner will be credited with a

provide a less expensive way for a developer to control and

development consultants who will work on behalf of an

venture agreement together.

is $ 3million and it will cost $21 million to build the new

is that these development ground leases, and joint ventures

development, accountants and other financial advisors,

There is a lot to unpack in putting a strong and fair joint

the new building. So, for example, if the value of the land

cost of construction materials are so expensive. The magic

with experienced professionals. Brokers who understand

land in exchange for a percentage ownership in the joint
fair market value of the land by the total project cost of

particularly popular now because the cost of land and the

redevelopment of their property is to surround themselves

and the developer. The owner trades its ownership of the
venture, which percentage is determined by dividing the

Both of these structures work and have for years. They are

My first piece of advice to anyone considering the

3) does the owner get a guaranteed return on its $3mm
investment (a preference payment)?

THE DEVELOPMENT JOINT VENTURE

WHAT’S AN OWNER TO DO?

FINAL THOUGHT

And then there is a risk analysis to be done here too. In

benefit. More easily said than done, I can assure you.

MATTHEW E.
KASINDORF, ESQ.

the development joint venture, the now-former property
owner no longer owns or controls the dirt. The owner has
acquired a 12.5% MINORITY interest in the operation, albeit
a bigger project than before. The risk of a failure of the
project doesn’t just result in the termination of the ground

developmentsites.com
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ZONING FOR ACCESSIBILITY
by YuhTyng Patka, Esq. & Robin Kramer, Esq.; Duval & Stachenfeld LLP

A major amendment to the NYC Zoning Resolution is

The first proposed change would require developers of sites

being proposed that would have far-reaching impact on

larger than 5,000 sf within 50 feet of a subway or rail station to

timing and cost of construction for most developers whose

obtain a certification from the Chair of City Planning before

properties are close to a subway or rail station.

any building permit or foundation permit for development

The City’s proposal, called Zoning for Accessibility or Elevate
Zoning Accessibility, is intended to improve accessibility to
subway and rail stations.
This proposal would

or enlargement was approved by DOB. This required
certification is likely to increase time and costs to the

would be excluded from calculations of floor area; the

subway stations and, in certain cases, off-site improvements.

easement area itself would be a permitted obstruction;

Waivers from provisions of the Zoning Resolution would also

maximum building height could be increased by 10 or 20

be available by   authorization, including a waiver of up

feet; street wall requirements would be modified; required

to 25% of height limits; height waivers of more than 25%

parking would be reduced and on sites of 10,000 sf or less in

would be available by special permit.

certain districts, all parking requirements would be waived;
and certain local retail uses would be allowed in residential
districts within 30 feet of the transit volume.
The

developer.
The purpose of the City Planning certification would be for
the MTA to determine if an easement from the property to

easement/certification requirement

would

apply

in most R6-R10 districts, some R5 districts, commercial
districts with a residential equivalent of R6-R10, and in
manufacturing zones.

the subway station was needed. If it’s determined that an

MTA to construct an elevator or other improvements on

easement on the development site was needed to provide

The second proposal would expand the areas where

their property if the MTA determined that an easement

additional access or other facilities, the property owner

a 20% floor area bonus would be available if an owner

was needed; and

would be required to give the agency such an easement.

constructed “significant” subway station improvements and

Where an easement was required, relief from certain

obtained where a developer constructs an improvement

provisions of the Zoning Resolution would be provided,

to subway or rail station accessibility.

including the following, among others: the easement area

agreed to maintain same. Such bonus would be available
by authorization in most stations in R9 and R10 districts
and their commercial equivalents in Manhattan, Downtown
Brooklyn, Long Island City and Jamaica in Queens, and parts
of the Bronx. It would be available both on sites adjacent to

YUHTYNG
PATKA, ESQ.
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apply in certain parts of East Midtown and Hudson Yards;
the bonus would not be available in certain parts of Long

1. require easements from property owners to allow the

2. expand the areas where floor area bonuses could be

Neither the easement requirement nor the bonus would

Island City.
The proposed text amendment was sent yesterday to
community boards for their comments; this is the first step
in the zoning text amendment process. The City anticipates
adoption of this amendment by fall 2021.
The description above does not include all provision of the
proposed text, but just some of the more significant. It’s
noted that amendments to the language of the proposed
text change are possible between today and the actual
approval by the City Council. Accordingly, this proposal
is subject to change and my office will be tracking it as it
moves along the approval process.

ROBIN
KRAMER, ESQ.
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TRANSFERRING DEVELOPMENT
RIGHTS BY ZONING LOT MERGER
by Michael A. Smith, Esq. and Robert Huberman, Esq.; Herrick, Feinstein LLP

Transferring Development Rights by Zoning Lot Merger

A specific item to focus on is zoning compliance. Let’s say

such as a building collapse, they would be unable to rebuild

a property owner enters into a zoning lot merger with a lot

a true replacement building – they would have to build

that contains an illegal hotel. Building violations occur on a

smaller!

zoning lot-by-zoning lot basis, so in that scenario, the hotel
violation becomes the subject property owner’s problem as
The most successful marriages are combinations that

for the taking by any owner. Frequently the subject of

benefit both individuals.

misconception: while recommended, technically you do

So it goes in a zoning lot merger, which is like a marriage
between New York City properties. In a zoning lot merger,
owners combine adjacent lots into a shared zoning lot,
and pool together their development rights. For example,

not need a ZLDA to merge zoning lots (rather, the marriage
is actually consummated separate from the ZLDA, by
recording a number of zoning exhibits which include a
marriage certificate of sorts called a declaration of zoning

well. To avoid such complications, parties in interest should
conduct a zoning compliance analysis of every property
that will be joining the zoning lot, and include ZLDA terms
that limit further zoning lot expansion without its consent.
In addition, parties in interest should ensure that the ZLDA
provides for the means to fix future problems, including

lot restrictions).

through self-help remedies and zoning lot divorces. As with

of development rights could agree to a zoning lot merger

Owners play the lead role in ZLDAs, but the marriage

for zoning lot divorces, because they are prohibited where

that gives them 200,000 square-feet of collective rights.

can’t proceed without all of the parties (in interest)! That’s

the resulting zoning lots will not separately comply with all

They could then agree to a development rights transfer

because under New York City’s byzantine, 1,300-page

zoning regulations.

that sends 50,000 square-feet from one site to another,

Zoning Resolution, zoning lot mergers require waivers from

leaving one with 150,000 square-feet of development

all “parties in interest,” including mortgagees of the sending

potential, and the other with 50,000 square-feet. These

and receiving sites.

property owner’s ability to rebuild damaged improvements

Lenders are the classic example of parties in interest,

areas. If a downzoning occurs, and an owner with no

and they often play a role because mortgage collateral

remaining development rights suffers a catastrophic event,

two owners with lots that each have 100,000 square-feet

transfers are increasingly common because owners with
untapped development rights profit, and the developers
who purchase them can construct larger buildings.

zoning lot marriages, a zoning compliance analysis is critical

after a casualty, in part because New York City can downzone

zoning lot merger, a borrower typically requests a waiver

owner may also choose to merge zoning lots to allow for

of the lender’s “party in interest” status under the Zoning

more development flexibility. This flexibility stems from

Resolution, the lender’s consent to the borrower’s ZLDA,

the fact that zoning compliance is based on the metes and

and a subordination of the mortgage lien to the ZLDA. When

bounds of the zoning lot, not the tax lot. So, for example,

lenders consider these borrower requests, it’s important to

if two properties are merged into a single zoning lot, a

perform the due diligence necessary to ensure their rights

proposed development could, among other things, utilize

and collateral are protected.

and light and air regulations. This will allow for a larger
building envelope than would be permitted had the zoning
lots not been merged.

of first refusal and first offer, and unusual provisions. Among
the most common provisions are light and air easements,
which restrict the height of future buildings, and provisions
that give a developer the right to cantilever a new building
over its neighbor’s airspace. Parties entering into a ZLDA
may also be executing an unrecorded construction license
agreement (CLA) that requires temporary scaffolding, access
to the neighboring property or permanent underpinning
beneath it. Parties in interest should pay close attention to
these ZLDA provisions, and ensure that CLAs protect the
stability of buildings on the property in which they have an
interest.
Zoning lot mergers are increasingly common, and as major
development continues to expand into the boroughs, we
should see more of them.

typically includes development rights. To consummate a

Aside from transferring development rights, a property

the entire merged lot to comply with required open space

ZLDAs also typically have multiple provisions devoted to a

ZLDAs can also include easements, purchase options, rights

Moreover, beyond lenders, a party in interest should always
conduct an independent zoning analysis before consenting
to a zoning lot merger. After a fee title closing, purchasers
walk away with physical property that can be seen and

To consummate a zoning lot merger marriage, owners

touched (land, building, keys, etc.). Development rights,

typically enter into a prenuptial agreement of sorts, called

however, are invisible. Until a developer pulls a building

a zoning lot development agreement (ZLDA). A ZLDA

permit to use the rights (which may be long after money has

(pronounced Zelda) is supremely important because

changed hands), New York City provides no confirmation

it dictates how the development rights will be split up,

that the transaction was correctly completed.

ROBERT
HUBERMAN, ESQ.

MICHAEL A.
SMITH, ESQ.

and without one, unused square footage would be free
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AN OVERVIEW OF REZONINGS
IN NEW YORK CITY
by Richard Lobel, Esq.; Sheldon Lobel, P.C.

An Overview of Rezonings in New York City

for the property and sometimes nearby properties as well.

even enlargements to their properties, where before they

Once the rezoning is effective, whatever an owner wants to

could make only limited alterations as non-conforming, or

do with a property that is permitted by the regulations for

“grandfathered” uses. Since 2016, an additional incentive for

the new zoning district is acceptable.

such rezonings is that the ZR now requires that, in middleand high-density districts, a percentage of residential

The Zoning Resolution of the City of New York (the “ZR”),

However, if an owner wants to develop their property

which includes hundreds of pages of text and zoning maps

outside of what is permitted in the ZR, they require some

governing what uses and bulk are permitted on every block

form of discretionary relief from the City. One form of

Rezonings are not granted, however, because property

in the City, was formally adopted on December 15, 1960

this relief is through zoning variances, which are granted

owners desire them. There must be a land use rationale

– over 60 years ago. In a city characterized by constant,

by the Board of Standards and Appeals (“BSA”). For a

that supports such a change to the City’s land use policies.

dynamic growth, the ZR was practically outdated almost

typical BSA variance application, an owner must have a

There can be a number of different rationales for rezoning

from the moment of its inception. The zoning for many

unique property, and that uniqueness must give rise to a

applications. One type of rezoning occurs where a parcel of

areas of the city has not been amended for decades, if

financial hardship in developing the property as-of-right.1

land is on a block that is incompatible with the underlying

ever and even if amendments have occurred may no

For example, an owner has an old manufacturing building

zoning district. For example, a block is zoned M1-1, which

longer make sense in terms of the city’s current needs

in a manufacturing district. The building is outdated for

only allows light manufacturing and commercial uses, yet

and concerns. Areas where housing is sorely needed may

modern manufacturing use, has an inadequate elevator

80% of the properties on the block are used for residential

maintain manufacturing designations. Other areas where

and insufficient parking, and is surrounded by residential

purposes. Residential uses on this hypothetical block were

commercial uses abound may severely limit retail uses.

uses. For a BSA variance, the owner would need to prove

established before the zoning district was designated,

Still other areas remain seriously underdeveloped relative

that if forced to use the building for manufacturing use, the

which could have been as far back as 1960, would be

to the supporting infrastructure, or fail to account for new

property would not earn a reasonable return, and that a use

considered legal, non-conforming uses, more commonly

infrastructure or services, so the underlying zoning districts

variance, such as one permitting residential development,

referred to as “grandfathered” uses. When the Zoning

fail to encourage appropriate development.

is appropriate. BSA variances provide an optimal form of

Resolution went into effect, the City may have felt that

relief when an owner has site-specific development issues

more manufacturing was warranted on that particular

that prevent them from realizing a reasonable return.

block, or there may have been other extraneous factors

Property owners seeking to develop their properties are
faced with several discrete options regarding what they may

REZONING RATIONALE

dictating the choice of zoning district. Whatever the reason,

build. The first option would be to develop their property “as-

But what happens if a property does not have any particular

of-right,” involving no discretionary approvals from the City.

uniqueness that would result in financial hardship? What

An as-of-right development would involve consulting with an

happens if an owner has a good-sized lot or a very usable

architect or engineer, designing a building that conformed

building, and simply wants to develop in a way that is not

In a case like this, an applicant may approach DCP seeking

to the ZR, the Building Code and other relevant laws, and

permitted by the underlying zoning district? It is then that

to rezone the block or a portion of the block, so that the

filing plans at the NYC Department of Buildings (“DOB”).

an owner should likely consider a rezoning.

zoning district will reflect what is actually on the ground.

Typically, these plans would be reviewed by a DOB examiner,
and occasionally would be audited by a more senior DOB
staff member. After resolution of any objections and a
determination of compliance with applicable regulations,
the plans would be approved by DOB, permits would be
issued, and construction would commence. The majority of
construction projects approved in the City are as-of-right.

The first major difference between variances and rezonings
is the agency involved. A variance is obtained through an
application at the BSA, while a rezoning is obtained through
an application to the City Planning Commission (“CPC”), in
conjunction with their staff, the Department of City Planning
(“DCP”). While a BSA variance will result in stamped approved
plans and conditions to allow a specific development on a
property, a CPC rezoning will result in a new zoning district
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time and opportunity did not result in development that
justified the manufacturing designation.

A rezoning like this may be a win-win-win. The owner will

square footage created by such rezoning will be used for
Mandatory Inclusionary Housing (“MIH”), with maximum
rents set by the City for the life of the development.
Another type of rezoning focuses more on economic
development. Even if a proposed rezoning seems inconsistent
when looking at surrounding land uses, some rezonings
may still be appropriate if the rezoning will result in a clear
economic benefit to the surrounding area. Rezoning for
economic development may be appropriate if, for example,
an area may be in need of job creation, or contain a multitude
of vacant sites, or one side of a street is being developed
while the other side has not experienced any growth.
Whatever the case, an applicant can approach DCP to see
whether the City would entertain a rezoning with a focus on
spurring economic development. While DCP will still look at
rezonings in terms of the character of the surrounding area,
and will want to generally remain sympathetic to the context
of the surrounding neighborhood, the City has expressed a
willingness to entertain rezoning applications based purely
on an economic development rationale.
A third significant type of rezoning, often reflecting the
concerns of community residents, seeks to more narrowly
limit future development to preserve the perceived character
of the neighborhood and hence limit the redevelopment
options available to property owners.

win because his or her property will be rezoned to a district
where development makes more sense for them. The City
will win because the owner (at its own expense) will be aiding
CPC by “fixing” the zoning map to better reflect the actual
land use in a particular area. And the neighboring property
owners whose properties are included in the rezoning will
win because they will now be able to make alterations and

REZONING PROCESS
The first step in the rezoning process is to arrange an
informational interest meeting with the local borough office
of DCP. That meeting is typically attended by the potential
applicant, their land use attorney, and an architect or
engineer. The director and or the deputy director of the
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DCP borough office may attend, as well as the staff planner

responses, and once Environmental Review has signed

responsible for applications within the affected community

off on the CEQR application, the application will go to the

district. The applicant will present their proposal, showing

City Planning Commission formal “certification” that the

what the zoning map looks like both before and after

application is complete after which the application will

the proposed rezoning, as well as basic illustrative plans

proceed through the City’s Uniform Land Use Review

depicting what the applicant would like to develop on the

Procedure (“ULURP”). ULURP sets forth a specific statutory

property should the proposed rezoning be approved. The

timeframe for public review of a rezoning application.

DCP staff at the meeting will discuss the proposed rezoning,

After an application is certified, the local Community Board

including the boundaries and size of the rezoning area, may

has 60 days to issue their recommendation, the affected

raise issues with the proposed rezoning for the applicant to

Borough President has 30 days to review, the City Planning

consider and/or address and may recommend alternatives

Commission has 60 days to vote and then the City Council

to the proposed zoning district. They may also request that

has 50 days to vote. Once an application has been certified

the applicant meet with local community groups, as well as

as complete, an applicant will have a determination on the

the affected councilmember, to see whether they would

rezoning within approximately 7 months.

support the rezoning.

WHAT LIES BELOW –
SUBSURFACE CONDITIONS
by Jan Cermak PhD PE, MRCE

Applicants interested in pursuing a rezoning should know

After the informational meeting, the applicant will prepare

that in the last 20 years, the City has approved hundreds of

and submit a Pre-Application Statement (the “PAS”), which is a

rezonings, rezoning portions of tens of thousands of blocks,

standard DCP form that requests more detailed information

which is more than one-third of all of the land in New York

about the proposed rezoning and the development it would

City. And for the right property, with the right community

Most owners and developers that have developed sites

New York City’s unique and variable geologic conditions are

facilitate. Once the PAS is submitted to DCP, the staff planner

support and assistance from the right land use professionals,

in New York City realize the importance of understanding

the result of numerous glacial activities taking place over the

will schedule and coordinate an interdivisional meeting,

a rezoning is an excellent option to turn underutilized land

the potential impact of subsurface conditions on the site

last one and a half million years. The City lies at a junction

at which representatives from other offices within DCP,

into property with great development potential.

potentials. Subsurface conditions not only impact design but

of three physiographic provinces containing a variety of

including Technical Review and Environmental Review, will

also construction schedule and its cost. This understanding is

different foundation rock and soil types New York City’s

be present. After that meeting, the applicant will proceed

not only limited to the subsurface soil and rock profile, but also

subsurface conditions were greatly influenced by a succession

to submit a complete draft Land Use application, which will

includes groundwater conditions, previous development/

of glacial ice advances that swept across southeastern New

include maps, illustrative plans and a legal description of the

structures present at the site, adjacent buildings, and

York State. Engineering characteristics of the area’s soils

rationale for the rezoning, among other items. The owner

infrastructure that all might have a significant impact on

and rock can be best understood by recognizing the causes

will also need to engage an environmental consultant to

construction planned for the site. Possible infrastructure in

and circumstances of the local geologic processes. The main

prepare a Reasonable Worst Case Development Scenario

the City includes rail tunnels (subway, Amtrak, etc.), roadway

rock types found in the City are crystalline rocks (e.g., gneiss,

(“RWCDS”) and an Environmental Assessment Statement

tunnels, water tunnels and large utilities (e.g., sewers). All of

schist, and granodiorite). However, younger serpentinite and

(the “EAS”) or similar documentation, which describe the

the above will impact what can be reasonably constructed

sedimentary rocks can also be found. In some locations, the

likely development and potential environmental impacts

at the site as it will dictate the type and cost of foundations

bedrock outcrops well above sea level, while at other locations

of the rezoning, and which are typically required as part of

and cellar spaces. Difficult subsurface conditions and

it is several hundred feet deep. There are also several

the City Environmental Quality Review (“CEQR”) application,

presence of infrastructure will may drive the cost of below

geological faults within the City, some of the major faults

which is reviewed simultaneously by DCP.

grade construction up and can make some development

are expressed as surface features such as river channels.

types not feasible. Let’s review briefly two of the important

The soil stratigraphy includes natural soils ranging from stiff

factor affecting any building developmnt in New York City: its

glacial deposits to very soft organic fine grained soils of recent

geology and development history.

origins and surficial man-made fills.

What follows will often be a detailed back and forth
between DCP and the applicant in an effort to “fine-tune”
the application. After several rounds of comments and
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Fig. 1 - 1898 Geologic Map and Sections of Manhattan Island, Source: NYPL
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DSA COMPANY REPORT ON 421A
from Tianran Xu, Andrew Setiawan, Lily Luo & Greg White

As you may or may not know, the current 421-a tax

As people begin to learn and understand the benefits of

exemption, also known as Affordable New York, is set to

the 421-a program, more participants signed up. In 2015,

sunset on June 15, 2022. 421-a has long been a useful tool

developers took advantage of the last 12 months of the

to encourage development due to its generous property

precedent 421-a program which incentivized them to

tax exemption. This exemption had an impact on the

pay more for development sites. As a result, Brooklyn,

Fig. 3 - Cooper Square building over NYC Transit Tunnels showing
complexities of foundations in NYC.

property’s value and our research will explain its effects.

Queens and Upper Manhattan showed a general trend of

Recent human activities further changed the City’s

Not all developers are aware that a review of geotechnical

development sites for sale. We are the only firm in New

landscape. The many swamps, creeks, ponds and valleys

and foundation challenges for site development prior to any

York City that specializes in this sector, as we recognize the

present at the time of discovery (see above 1865 map)

investigations is possible by experienced local foundation

complexity of development sites as an asset class. Due to

were gradually filled in to create more land for human

engineers. For instance, our firm’s in-house files include

various nuances such as New York City Zoning regulations

development. Moreover, the shorelines, particularly of

subsurface information from thousands of projects we

and the 421-a program, development sites require a more

The precedent 421-a program expired on January 2016

Manhattan Island, expanded well beyond their original

completed in our City in our 110 year history. This information

thorough analysis than other properties and our firm can

after an unattainable agreement for the program’s

locations into the rivers and bays. The fill materials mostly

in combination with other available information often

provide that for you.

extension.

originated from nearby large excavations.

provides sufficient data for initial reviews of below grade

In the following analysis, we will break down the 421-a tax

The program was supposed to be extended with two

exemption program and guide you through its effects on

conditions: increase the affordability requirement to 25-

the real estate market.

30% from 20% and union-level wages should be paid

Fig. 2 - 1865 Viele Map of New York City

As the city continues to expand, marginal land with difficult

issues on mosts site in the City

subsurface conditions, including filled-in land is being

Development Site Advisors® maximizes the value of

instance, over subway tunnels, are also being considered for

BACKGROUND ON 421-A

development.
To provide appropriate foundation recommendations for
structures with complex below grade challenges, engineers
must be knowledgeable of the site history and geologic origins
of the soils present. Soil exploratory programs and laboratory
tests, if necessary, have to be planned carefully to address all
possible foundation issues present. Many projects adjacent
to City infrastructure also require experience in dealing with
the various City agencies when their approval is required.

The creation of affordable housing and the reduced tax
burden made the program seem like a win-win situation
for both residents and developers.

operational cost of a property, which is a hefty sum to

for private developers but also Bill de Blasio’s affordable

developers and property owners. To incentivize the

housing plan. As such, the union-level wage deal was not

development of residential real estate, the 421-a tax

reached by the deadline. The negotiations continued later

exemption program was created in 1971. The government

in the year concluding that the loss of the program would

subsequently included provisions that mandates the

halt the city’s target in providing affordable housing as each

creation of affordable housing units for the developers to

affordable unit would be deemed too expensive to build

qualify for the tax exemption.

and operate. The deal was struck between union leaders

could receive 35 years of property tax benefits, with the first

JAN
CERMAK, PHD, PE

only real estate developers. The increase in wages and
construction costs became a stumbling block not only

as affordable and income-restricted, the property owner

impact on the cost and type of possible foundation systems

program operating at the expense of taxpayers benefitted

Property tax may constitute about 40-60% of the

In exchange for 25% to 30% of rental units being set aside

The subsurface profiles and City infrastructure have major

shallow to very costly deep foundations extending into the

compared to 2018 – a year after the program was revived.

for eligible projects. Opposition groups claimed that the

developed. Additionally, site with other challenges, for

that can range from shallow foundation where bedrock

a higher average price per buildable square foot in 2015

25 years exempting 100% of property taxes.

and real estate executives by lifting some restrictions on
421-a eligible projects which led the revival of the program
officially in April 2017. Only certain projects located in the
Core Manhattan and East River Waterfront areas along
Brooklyn and Queens are required to pay union level wages.

deep bedrock.
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Affordability

30% of Residential Rental

A-G to be complied with for the entire benefit period. These
options have different ranges of affordability, location

10% at up to 70% AMI or $27/sf

30% of Residential Rental

30% at up to 130% AMI or $55/sf

Average Median Income

Bedroom

Monthly Rents*

Studio

$1,080

1

$1,356

2

$1,622

Studio

$2,155

1

$2,700

2

$3,235

AMI) each year for NYC – for the year 2020, it is $102,400
70% AMI

The commonly used options are B and C.
Option B states that 30% of the rental units must be

2015

Option C

eligibilities. The U.S. Department of Housing and Urban

for a three-person family.

2015 VS. 2018 [AVG $/ZFA]

20% at up to 130% AMI or $55/sf

restrictions, public subsidy restrictions and tax credit
Development (HUD) defines the median income (100%

IN GROWTH NEIGHBORHOODS ONLY

Option B

Under the current settings, rental projects eligible to
participate in the 421-a program must choose from Options

Average Median Income

130% AMI

affordable with at least 10% at up to 70% AMI and 20%

BROOKLYN*

2018

Bed-Stuy, Bushwick, Clinton Hill, Crown Heights, Flatbush,
Greenpoint & Williamsburg

AVG $/ZFA

WHAT THE CURRENT 421-A PROGRAM CONSTITUTES

DSA Company Report on 421a

$295

QUEENS*
$256

$243

Astoria, Corona, Long Island City, Rego Park & Sunnyside

$226

$214 $206

Central Harlem, East Harlem, Inwood
BROOKLYN*

QUEENS*

MANHATTAN*

THE END OF TAX EXEMPTIONS

seems to favor a program overhaul at the very least. Some

Based on the collected data, to maximize the value of land

at up to 130% AMI. 70% AMI and 130% AMI represent

* These targeted rents are calculated based on 30% of annual gross income of

for residential development, it is advisable to act while the

approximate rents of up to $27/sf and $55/sf respectively.

each AMI with the assumptions that tenant pays electricity and no electric stove.

current program is still in effect.

Studios, 1 Bedrooms and 2 Bedrooms rents are $1,080,
rents are $2,155, $2,700 and $3,235. These targeted rents
are calculated based on 30% of annual gross income of
each AMI with the assumptions that tenant pays electricity
and no electric stove. Option C states that 30% of the rental
units must be affordable for up to 130% AMI.

A SIDE-BY-SIDE COMPARISON OF ITS EFFECTS
As the purpose of this research, we compiled 2015 and 2018
development transactions totaling up to 200 data points for
neighborhoods in Brooklyn, Queens and Upper Manhattan.

The average price per buildable declined upon the passage
of the Affordable New York Program, and a more aggressive
program, calling for increased affordability, will likely cause
that price to decline even further.
While it is impossible to say with complete certainty where

With a more relaxed affordability requirement compared

12 months of the precedent 421-a program in full effect

real estate will head in the future, the current climate

to option B, projects utilizing this option cannot be located

while in 2018 the program had been revived and running

south of 96th Street in Manhattan or any other restricted

for approximately a year.

Affordability Areas must comply with construction work
wage requirement which stands at $60 per hour in
Manhattan and $45 per hour in Brooklyn and Queens.

potential developer, it is in your best interest to sell prior to
Affordable New York’s sunset in June 2022.

value of development sites for sale. Enjoy our complimentary
Sitestimate® evaluation and explore the possibilities offered
by your property.

allows. The price per buildable data was adjusted according
New York MSA to make a fair comparison across the three-

exemption. Enhanced Affordability Areas are primarily

year gap.
These neighborhoods across the three boroughs showcased
a robust rental market in relation to the condominium
market in the same neighborhoods, which can often be

TIANRAN
XU, ASSOCIATE

sensitive to 421-a regulations.
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ensure that your property is as attractive as possible to a

sale price with the buildable square foot that the zoning

construction period and a 35-year post-construction tax

the bulkhead line.

waiting for the right deal to come along, that time is now. To

obtain the price per buildable by dividing the transacted

to the consumer price index (CPI) which was provided by

Boards 1 and 2 for Brooklyn and Queens within 1-mile of

benefits before it is gone. If you have been sitting on a parcel,

The development transactions were analyzed in order to

These projects may earn a 100% tax exemption for a 3-year

located south of 96th street in Manhattan and Community

elimination of the program entirely.

Development Site Advisors® specializes in maximizing the

In 2015, real estate developers took advantage of the last

areas. Large projects over 300 rental units in Enhanced

advocacy groups and political hopefuls are calling for an

One thing is certain: action must be taken now to reap the

The program in its current form will be ending next year.

$1,356 and $1,622 per month for 70% AMI while 130% AMI

MANHATTAN*
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